The Attorney’s Role In Real Estate Transactions

The purchase and sale of real estate is unquestionably a most significant and important financial transaction. Consequently, the importance of the proper and competent legal handling of such a transaction cannot be overemphasized.

Offer To Purchase/Purchase and Sale Agreement

A real estate transaction, to be legally binding, must be executed by all parties having an interest in same. Once executed, the agreement (or offer for purchase) binds the parties to its written terms to the consummation of the purchase and in some instances thereafter. It is therefore essential that all the terms and conditions to which the seller(s) and purchaser(s) have agreed be most clearly and specially set forth.

Agreements are customarily prepared by a real estate firm. These are usually competently prepared but it is a recognized fact that both the Buyer and Seller should have an attorney review it before signing.

 Attorneys Role After The Execution of The Purchase/Sale Agreement

Closing Attorney:

Inasmuch as most Buyers require a mortgage to finance the purchase, the mortgage lender normally assigns the legal closing to its attorneys to perform the necessary examinations to secure the loan. This work will include::

Title examination:

This is an examination of the record title of the property in the County Registry of deeds to ascertain all information concerning title to the property. This will disclose such matters as : (1) The seller is, in fact, the legal owner so that the closing attorney can certify the title to the lender and the Buyer as required by Chapter 93 section 70 of Massachusetts General laws; (2) The existence of outstanding mortgage(s) and any other liens which must be satisfied before or at the closing so that a “good, clear and marketable title” of record can be conveyed to the Buyer; (3) The presence of any restrictions, easements, rights of way, public utilities or other matters which may limit or interfere with either the Buyer’s use of the property or the lender’s security; (4) The status of real estate taxes, water and sewer charges and other public assessments which constitute liens on the property and must be paid or pro-rated at the time of closing.

Documentation:

The closing attorney will usually be responsible for the preparation of all documents necessary to perfect the lender’s security and conduct settlement. Such documents include the Promissory Note, Mortgage, Settlement Statement, H.U.D. RESPA forms, Truth-In-Lending and disclosure documents, Title Certification documents and other forms required by a lender.

Seller’s Attorney.

This attorney has the responsibility to draft a deed in proper form, to make sure that all necessary releases for clear title are available at the closing and to account to his client. Usually, funds to obtain these releases are deducted from seller’s funds at closing. Seller’s attorney, by maintaining contact with the closing attorney, will be advised as to required documentation by the closing attorney following the title search.

Buyer’s Attorney.

The role of this attorney cannot be over-stressed. The approval of the Buyer’s offer to purchase and later agreement before execution are extremely important to make sure that the necessary contingencies such as financing requirements, house inspections and the like are properly set forth. Once either or both documents are signed, the buyer has to live with the terms set forth therein. Thereafter, Buyer’s attorney is expected to maintain contact with the closing attorney in order to be fully apprised of all matters related to the closing in order to insure an orderly transition of title from Seller to Buyer.

The Closing.

The final settlement or closing (sometimes called the “passing of papers”) usually occurs either in the office of the Closing attorney or at the lender’s office. All parties to the transaction are assembled at a prearranged time, at which time final adjustments are agreed upon, and documents are examined, executed and notarized where necessary. Upon the recording of the deed and mortgage, arrangements are made for the transfer of funds between Buyer, Seller and lender. The closing, as it is conducted in this area, provides an excellent opportunity for the Buyer and Seller to exchange information about the property, including delivering of keys, details of services such as trash pick-up, recreation, babysitters and other information most helpful to the Buyer. This appears to be a rewarding way for a Buyer to become acquainted with the new neighborhood, and is different from other parts of the country where the Buyer and Seller seldom meet. After updating the title search, the Closing attorney must then record necessary documents, release funds to appropriate parties (including Seller’s lienholders to obtain and record a discharge) and give certification to lender and Buyer.

Choosing Your Attorney

Today, many lawyers have their own area of expertise and it is important to select one who is customarily engaged in real estate practice, fully capable of efficiently and competently handling your transaction. Attorney’s fees are generally based on the various services provided and time required for same.
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